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OPINION
FACTS

Thedefendant’ sconvictionisaresult of hisconduct toward the el even-year-old daughter of
hisgirlfriend that took place at the victim’ s house on February 7, 2004. Thevictim, A.B.," testified

1A.B. was born on July 28, 1992, and was twelve years old at the time of trial. It isthe policy of this court to
refer to juvenile victims of sexual offenses by their initials.



that she was home alone when the defendant returned from taking her mother to work.? A.B. was
sitting on the couch watching television when the defendant “came and sat real close to [her] and
started touching [her].” Thevictim, who waswearing at-shirt and jeans, said the defendant touched
her “[i]n between [her] legs’ in her “groin area.” A.B. then moved to the other end of the couch,
but the defendant “ scooted down there, and hedid it again, started touching [her] again.” Thevictim
then picked up some car keys and drove herself to a church where she “sat there” for “[jJust, like,
five minutes maybe” and then returned home. Once back inside her house, the victim said the
following happened:

| got back home, and then | went in the bath —, no | went in my bedroom and
locked my door, and then [the defendant] got in, and | went in my bathroom, and |
locked the door, and he went to the kitchen and got a butter knife and unlocked the
door and grabbed me by my hips, and then | finally got away, and | went back into
the living room.

The victim said she “sat back down on the couch” and the defendant “came and sat beside [her]
again and started touching [her] again” in the same area as before. Asked if the defendant said
anything to her, the victim said he asked her to give him akiss, but she said, “No.” Thevictim said
thiswhol e episode finally ended when she and the defendant | eft to pick her mother up from work.
The defendant warned the victim not to tell her mother what happened because he thought her
mother would “whip [his] butt.” The victim, however, did confide in her mother, who then
confronted the defendant. The victim overheard the defendant admit to her mother that “[he] was
touching [the victim] and stuff.” The victim denied that she wrestled with the defendant over the
car keys, that she placed the keys between her legsto prevent him from getting them, or that she ever
told him she wanted to have sex with him.

On cross-examination, the victim acknowledged the defendant had once told her she could
not use the dishwasher but denied that made her mad at him. She also denied ever telling him that
she wished he did not live with her family because she did not want to obey him. Asked about
driving acar, the victim said her mother | et her drive once but denied that the defendant had ever let
her drive.

Thevictim’ smother, L.B., testified that on the day in question, shenoticed A.B. was*acting
odd” and asked the defendant to go to the store so that she “could find out what was going on”
because “you could just tell there was tension between [A.B. and the defendant], and [L.B.] knew
something had happened.” After the defendant returned from the store, L.B. confronted him:

Okay. | said, “What happened?’ And [the defendant] said that [A.B.] made
apassat him, and hetold her that they couldn’t do that, and | said, “Y ou couldn’t do
what,” and hesaid, “I couldn’t havesex with[A.B.],” and | said, “[A.B.] wascoming
onto you,” and he said, “Yes.”

2A.B. explained that the defendant had been living with her family for “about two or three weeks.”
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After that, | don’t remember what was said. We ended up back in the living
room, and | told him | wanted him to tell me the truth, that he was talking about my
daughter, and shewaseleven. | said, “I don’t want you lying about what happened,”
and he said -- | said, “Which one of you made the pass,” and he said, “Well, | guess
| did.”

And| said, “Well, what did you do,” and he said that hewastrying to kiss her
and hug her, but he -- he said he was trying to let her know how much he loved her,
that they had gotten into an argument over those car keys, and hewastryingto let her
know that heloved her, and he said that -- and he had put his hand between her legs,
and after that, he -- hewastrying to tell me that they was[sic] wrestling over the car
keys, and then later | asked him -- it wasjust afew minuteslater. | asked himif [s]he
took off [i]n the car before or after he had touched her, and he said, “Wéll, it was
after,” and | said, “Well, then, you wasn't [sic] arguing over the keys.” Y ou wasn't
[sic] wrestling over thekeys, and hesaid, “No,” and he said that -- he started crying,
and he said that he has -- can’t think how he said it now. Urges. He said he had
urgesthat he couldn’t control and that he did touch her, and that was pretty much it.
After that, he was just saying that he needed help and that he didn’t want to get into
trouble, he just wanted to get counseling and get help because he knew he had a
problem.

The defendant explained to L.B. that he was molested asa child and that A.B. “ caused him to think
about that” becausehefelt A.B. “wasjust out of control, that shewaswantingto drivethecar.” L.B.
said that the defendant “just kept telling [her] that he wanted to go get help. . . . Hekept telling [her]
not to tell on him and said it would never happen again and that he was going to go get help.”

After the defendant was arrested, he wrote severa lettersto L.B. from jail. Two of these
letters were introduced into evidence and read to the jury by L.B. Inthefirst letter, dated February
17, 2004, the defendant wrote:

| got your |etter today. | really don’t know what to say or have anythingto tell
you that you might find interesting.

| only wonder who isthe person called and filed acomplaint. | fed likel’'m
still in shock. 1 still can’'t believe this happened. | thought that we were going to
work things out and get methehelp | need. If it[’]sonly possiblethat whoever called
can call again and tell these people that it was al a big mistake from a bad dream.
I’'m facing along term of jail timeif thisthing don’'t get fixed asit never happened.
| am still going to pursue all the help | need evenif I'm not in jail.

And asfor our relationship, | need to get well in order for usto continue. It

iswhat | want because | love you so much. However, now that there are obstacles
in the way that has [sic] to be fixed first.
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By the way, | did love you before, and | still love you now. If | didn’t love
you, | would not have made the sacrifices | made to be with you. Y ou were al that
| need and all that | want. We were perfect together.

Though | am not perfect. | am probable to make mistakes for I'm only
human. Weadll are. .!

| was a so the happiest person in thisworld, until [A.B.] stressed me out to
the brink of my insanity which gave me the flashback from my childhood memory.
| couldn’t control my emotion. | couldn’t figure out what was| thinking, and besides
| can't be meanto [A.B.]. | want her to be happy. But she would never listen and
respect me. [S]he got me very depressed!

| ask myself the same question you ask me. . . “If you ever realy loved me?’
If youredlly loved me, youwill find it inyour heart to really forgive and things could
get back to theway it was. And | will be getting the treatment | need.

| missyou so and | love you so. [The defendant]

P.S. Pleaselet me know what you really want for us? What can you do to
help me?

In the second letter, dated March 3, 2004, the defendant wrote, in pertinent part:

[L.B.], | don't deserved [sic] to bein [jail]. | may have disrespected your
daughter but she put me through anightmare. I'm sorry - | feel that what’ sgoin[sic]
onistoo farfetch. | did not hurt no one. | am the one who got hurt. | really don’t
know what’s going to happen to me, but | shouldn’'t have to go thru [sic] this.
Because | did not have skin contact with[A.B.]. | don’t want to keep reminding you
but, I want you to understand that it aint [sic] as awful asyou assumed itis. | was
scared to death for her ending up in awreck. | wasfrustrated, anxious, and stressed
out and I’ve lost my focus. | was not strong enough to discipline. I'm sorry that |
couldn’t think of anything elseto do at that moment. | wish | could have called you.
| thought I didn’t need to bother you while you were at work. Anyway, I'mtryingto
explain things but | really don’t know how. | feel like I’m just going in circles. |
hope we can talk more and try to work thingsout. I'm sorry, I'm just hurting right
now. ... But, | don't deservethis. | need you to help me!

| want you to help me get out of thisif you really say you love meand still do.
| want you to talk to the D.A. and you can tell them you wanted me to get the
necessary help | need and they will do something. Or you can tell them that thiswas
abig mistake and it just went out of proportion and it’s a big misunderstanding and
itisfarfetch. They will do something. . ..
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Anyway, | only wish that | can explain clearly. And | wish that you could
have taken your time and have the consideration to decide what’ s really a necessary
action to take, before all these [sic] happened. | wish you could have taken
precaution instead of losing control and being upset at that moment. | try to stop you
but | couldn’t, you were too upset to consider anything at that moment.

On cross-examination, L.B. testified that she allowed A.B. to drive “on the back roads’ but
could not remember the defendant ever letting A.B. drive. L.B. denied that the defendant ever told
her that he would go to counseling to prove that he did not touch A.B. L.B. acknowledged that she
did not report the defendant to the police.

Detective William Gary Vandiver, of the Henry County Sheriff’s Department, testified that
on February 10, 2004, heinterviewed the defendant after receiving information from the Department
of Children’s Services. The defendant gave the following signed, written statement to Vandiver:®

I, Alan Joseph Rables, live at . . . with [L.B] and her children [A.B. and
D.B.]. Onthispast Saturday 2-7-04 | wasaone at homewith [A.B.]. [A.B] took the
car without my consent and drove around. When she came home shewanted to drive
more. | went with her to keep her from getting hurt. | convinced her to go home and
get in house and eat were she would stop. We went in house and eat. When then
[sic] sat on couch. She wanted to drive more. | explained to her why she did not
need to bedriving. Duringthistime| told her | loved her and that | did not want her
toget hurt. | put my armsaround her and kissed her onface. Shethen began looking
for the car key. Shetalked meinto giving her the car key, promising me she would
not drive. | gave her thekey and sheleft in car, when she cameback | got in car with
her. When back home we sat on couch. She laid on her stomach on couch. | was
sitting beside her. | then| had[sic] aurge. For somereason | got to thinking that she
wasolder. | began by touching her on back of leg. | then put my hand between her
legs, over her pants but on her private. | then realized what | was doing and said no
| can’t do this and moved away from her. | feel like | need help because | had the
urge to touch allittle or young girl. Thiswas the first time | have had thisurge. |
want help before | get worse. | do not want this to occur again.

On cross-examination, Vandiver acknowledged that when heinterviewed A.B. on February
11, 2004, shetold him that the defendant had | et her drive the day hetouched her. Healso said A.B.
told him that the defendant “did not kiss [her] on the face that day or hug [her].” A.B. dso failed
to tell the detective about “the scenario of going into the bathroom and with the butter knife.”

The defendant elected not to testify and presented no evidence.

3V andiver said he wrote the statement out and had the defendant read and initial each line of the statement. The
statement was introduced into evidence and read to the jury by the detective.
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ANALYSIS
I. Sufficiency of the Evidence

As his first issue, the defendant argues that the evidence is insufficient to support his
conviction for aggravated sexual battery, contending “that the inconsistenciesin the State’ scase are
such that there was not a showing of sufficient evidenceto convict.” The State arguesthe evidence
was sufficient to find the defendant guilty of aggravated sexual battery. We agree with the State.

In considering thisissue, we apply the familiar rule that where sufficiency of the convicting
evidence is challenged, the relevant question of the reviewing court is “whether, after viewing the
evidence in the light most favorable to the prosecution, any rational trier of fact could have found
the essential elements of the crime beyond areasonable doubt.” Jacksonv. Virginia, 443 U.S. 307,
319,99 S. Ct. 2781, 2789, 61 L. Ed. 2d 560, 573 (1979); seedso Tenn. R. App. P. 13(e) (“Findings
of guilt in criminal actions whether by the trial court or jury shall be set aside if the evidence is
insufficient to support the findings by the trier of fact of guilt beyond a reasonable doubt.”); State
v. Evans, 838 SW.2d 185, 190-92 (Tenn. 1992); State v. Anderson, 835 S.W.2d 600, 604 (Tenn.
Crim. App. 1992). All questionsinvolving the credibility of witnesses, the weight and value to be
given the evidence, and all factual issues are resolved by thetrier of fact. See State v. Pappas, 754
S.W.2d 620, 623 (Tenn. Crim. App. 1987). “A guilty verdict by thejury, approved by thetrial judge,
accreditsthe testimony of the witnessesfor the State and resolves all conflictsin favor of the theory
of the State.” State v. Grace, 493 SW.2d 474, 476 (Tenn. 1973). Our supreme court stated the
rationalefor thisrule:

Thiswell-settled rulerestson asound foundation. Thetrial judge and thejury seethe
witnessesfaceto face, hear their testimony and observe their demeanor on the stand.
Thusthetrial judge and jury are the primary instrumentality of justice to determine
theweight and credibility to be given to thetestimony of witnesses. Inthetrial forum
alone is there human atmosphere and the totality of the evidence cannot be
reproduced with awritten record in this Court.

Bolinv. State, 219 Tenn. 4, 11, 405 S.W.2d 768, 771 (1966) (citing Carroll v. State, 212 Tenn. 464,
370 SW.2d 523 (1963)). A jury conviction removes the presumption of innocence with which a
defendant is initially cloaked and replaces it with one of guilt, so that on appeal, a convicted
defendant hasthe burden of demonstrating that the evidenceisinsufficient. See Statev. Tuggle, 639
SW.2d 913, 914 (Tenn. 1982).

To prove aggravated sexual battery, the State was required to show beyond a reasonable
doubt that the defendant had “unlawful sexual contact with avictim . . . [who] is less than thirteen
(13) yearsof age.” Tenn. Code Ann. § 39-13-504(a)(4) (2003). “Sexual contact” is defined as.

[T]he intentional touching of the victim's, the defendant's, or any other person's
intimate parts, or theintentional touching of the clothing covering theimmediatearea

-6-



of thevictim's, the defendant's, or any other person'sintimate parts, if that intentional
touching can be reasonably construed as being for the purpose of sexual arousal or
gratification.

Id. 8 39-13-501(6). It is undisputed that the victim in this case was only eleven years old. The
victim testified the defendant touched her clothing that covered the immediate area of her intimate
parts, her groin area. The defendant does not dispute touching the victim in her groin area, he
instead contends “that the touching that took place between he and the victim in this case was not
for sexual arousal or gratification but was done in order to obtain car keysfrom the victim who was
not old enough to drive so that she could not hurt herself in the vehicle.” However, in his signed
statement to the police, the defendant acknowledged that he “ got to thinking that [the victim] was
older” when he “put [his] hand between her legs, over her pants but on her private.” The defendant
then acknowledged that he needed “help because [he] had the urge to touch alittle or young girl.”
Inaddition, although heinitially told thevictim’ smother that he touched thevictim while attempting
to get the car keys from her, he later acknowledged that this was not true and that he touched the
victim because “ he had urges that he couldn’t control.” These acknowledgments by the defendant,
that hehad “urges’ to touch the eleven-year-old victim through her clothesover her private partsand
that he needed “help before [he] get[s] worse,” are more than enough for a reasonable jury to
conclude that the defendant touched the victim for his own sexual gratification.

In addition, the defendant further argues “that the statements that the victim gave to
Investigator Vandiver afew days after the incident supposedly took place and her testimony at trial
are at oddswith another.” In hisbrief, the defendant pointsto what he believesare inconsistencies
between what the victim testified to and what shetold the police shortly after the defendant touched
her. Any “[g]uestions concerning the credibility of witnesses, the weight and value of the evidence,
aswell asall factual disputes raised by the evidence, arefor thetrier of fact; appellate courts do not
reweigh the evidence or reevaluate credibility determinations.” Statev. Flake, 88 S.W.3d 540, 554
(Tenn. 2002) (citing State v. Holder, 15 SW.3d 905, 912 (Tenn. Crim. App. 1999)). Here, the
defendant’ sconviction showsthat thejury resolved any inconsistenciesin thevictim’ sstory infavor
of what shetestified to in court. Thisissue iswithout merit.

1. Motion for Acquittal

As his second issue, the defendant contends that the trial court erred in not granting his
motion for acquittal, arguing that the evidence is insufficient to support his conviction. When a
motion for acquittal is presented to the trial court, the court is only concerned with the legal
sufficiency of the evidence, rather than the weight of the evidence presented. State v. Blanton, 926
SW.2d 953, 957 (Tenn. Crim. App. 1996). In determining sufficiency, thetrial court must consider
the parties' evidence, disregard the defendant's evidence which conflicts with that of the State, and
afford the State the strongest legitimate view of the evidence, including all reasonable inferences.
Id. at 957-58. As we have adready determined, the State's proof was sufficient to establish al
elements of the offense of aggravated sexual battery, and thetrial court was correct in denying the
defendant's motion for acquittal. Thisissue iswithout merit.
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[11. Lesser-Included Offense

Finally, the defendant contends that the trial court erred in not charging the lesser-included
offense of attempted aggravated sexual battery. The State arguesthetrial court properly denied the
defendant’ s request for an instruction of attempted aggravated sexual battery because the evidence
does not support a claim that the defendant “failed in his attempts to touch” the victim. We agree
with the State.

In State v. Burns, 6 S.W.3d 453 (Tenn. 1999), our supreme court explained that:
An offense is alesser-included offense if:

(a) al of its statutory elements are included within the statutory elements of the
offense charged; or

(b) it fails to meet the definition in part (a) only in the respect that it contains a
statutory element or elements establishing

(1) adifferent mental state indicating alesser kind of culpability; and/or

(2) aless serious harm or risk of harm to the same person, property or public
interest; or

(c) it consists of

(1) facilitation of the offense charged or of an offense that otherwise meets the
definition of lesser-included offense in part (a) or (b); or

(2) an attempt to commit the offense charged or an offense that otherwise meets
the definition of lesser-included offense in part (a) or (b); or

(3) solicitation to commit the offense charged or an offense that otherwise meets
the definition of lesser-included offensein part (a) or (b).

Id. at 466-67. Onceatrial court concludesthat an offenseisalesser-included offense, then the court
must apply the following two-step analysisto determineif alesser-included offense instruction is
warranted:

First, the trial court must determine whether any evidence exists that reasonable
minds could accept asto the lesser-included offense. In making this determination,
the trial court must view the evidence liberally in the light most favorable to the
existence of the lesser-included offense without making any judgments on the
credibility of such evidence. Second, thetrial court must determineif the evidence,
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viewed in this light, is legaly sufficient to support a conviction for the
lesser-included offense. Thistwo-step analysisispractical, can be easily applied by
thetrial courts, and remainsbroad enoughto preserveboth the State'sand defendant's
rightsto consider any lesser-included offenses fairly raised by the proof.

Id. at 469. Generdly, “evidence sufficient to warrant an instruction on the greater offense also will
support an instruction on alesser offense under part (a) of the Burnstest.” Statev. Allen, 69 SW.3d
181, 188 (Tenn. 2002).

Under part (c) of the Burns test, attempted aggravated sexual battery is a lesser-included
offense of aggravated sexual battery. However, “part (c) of the Burnstest, . . ., applies*to situations
in which a defendant attempts to commit . . . either the crime charged or alesser-included offense,
but no proof exists of the completion of thecrime.”” Statev. Marcum, 109 S.W.3d 300, 303 (Tenn.
2001) (quoting Ely, 48 SW.3d at 719) (emphasis added). In Marcum, the defendant, who was
convicted of rape, appealed the denial of hisrequest for an attempted rapeinstruction. In affirming
thetria court’s denial, the court reasoned that:

Thetestimony in this case was susceptible of only two interpretations-that the rape
occurred or that it did not. The victim's testimony that the defendant forced her to
place her mouth “on” his“private part” is evidence that she engaged in fellatio and,
therefore, supports arapeinstruction. The defendant testified that this event never
happened and, further, that he was never left alonewiththevictimat al. Therewas
no evidence of attempt, and the jury found [the victim] a more credible witness.
Thus, no instruction on attempt was warranted.

Id. at 304.
In the present matter, the jury was instructed as to two charges. aggravated sexual battery
and assault. Aggravated sexual battery is defined as “unlawful sexual contact with avictim . . .

[who] islessthan thirteen (13) yearsof age.” Tenn. Code Ann. §8 39-13-504(a)(4) (2003). “Sexual
contact” is defined as:

[T]he intentional touching of the victim's, the defendant's, or any other person's
intimate parts, or theintentional touching of the clothing covering theimmediatearea
of thevictim's, thedefendant's, or any other person'sintimate parts, if that intentional
touching can be reasonably construed as being for the purpose of sexual arousal or
gratification.

Id. 8 39-13-501(6).
A person is guilty of assault if the person:

(2) Intentionally, knowingly or recklessly causes bodily injury to another;
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(2) Intentionally or knowingly causes another to reasonably fear imminent
bodily injury; or

(3) Intentionally or knowingly causes physical contact with another and a
reasonabl e person would regard the contact as extremely offensive or provocative.

Tenn. Code Ann. § 39-13-101(a) (2003).

Attempted aggravated sexual battery, which the defendant argues should have beenincluded
inthejury instructions, occurswhen aperson, “ acting with thekind of cul pability otherwiserequired
for” aggravated sexual battery, does any of the following:

(2) Intentionally engagesin action or causes aresult that would constitute an
offense if the circumstances surrounding the conduct were as the person believes
them to be;

(2) Acts with intent to cause a result that is an element of the offense, and
believes the conduct will cause the result without further conduct on the person's
part; or

(3) Actswithintent to completeacourse of action or causearesult that would
constitutethe offense, under the circumstances surrounding the conduct asthe person
believes them to be, and the conduct constitutes a substantial step toward the
commission of the offense.

Tenn. Code Ann. § 39-12-101(a) (2003).

In denying the defendant’s request for a lesser-included offense instruction for attempted
aggravated sexual battery, the trial court explained:

WEell, to my way of thinking, . . ., there must be evidence to support an
attempt and mitigating [sic] against the commission of the offenseitself, and there's
not a scintilla of evidence here of the attempt. [The defendant] either did or he
didn’t, and thelesser-included then becomesthe assault. . . . | see nothing to support
an attempt at all.

The defendant acknowledgesin his brief that the proof at trial showed he touched the victim in her
groin area but argues “that the touching in question was [not] for sexual arousal or gratification . .
. [and] that the question of intent is afact question that should have gone to the jury.”

Given the fact that the defendant admittedly touched the victim in the groin area, we do not

understand exactly what hebelievesthejury could have believed that heonly “ attempted” to commit
aggravated sexual battery which, in this case, would have occurred when he touched the victim’s
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clothing over her intimate parts, if thetouchingwasfor the purpose of sexual arousal or gratification.
Thus, it appears the “attempt” aspect of his argument is not whether he touched the victim, which
he admitted, but, rather, whether he became sexually aroused or gratified from the touch. However,
this view ignores the fact that Tennessee Code Annotated section 39-13-501(6) requires that the
touch be “for the purpose of sexual arousal or gratification,” not that the defendant actually was
successful inthisgoal. Thus, we conclude that this argument is without merit.

Further, if the defendant’ stouching of the victim truly lacked sexual arousal or gratification,
then he would be guilty of assault, as to which the jury was instructed, not attempted aggravated
sexual battery. Accordingly, thefacts of this case simply do not support an attempt instruction, and
we concludethetrial court did not err by declining to charge thejury on the lesser-included offense
of attempted aggravated sexual battery.

CONCLUSION

Based upon theforegoi ng authoritiesand reasoning, weaffirm thejudgment of thetrial court.

ALAN E. GLENN, JUDGE
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